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SUMMARY

U S WEST Communications, Inc. (“U S WEST”) hereby responds in

opposition to the request made by the Commercial Internet eXchange Association

(“CIX”) and the Information Technology Association of America (“ITAA”), which

requests that the Federal Communications Commission (“Commission”) extend the

sunset date of the application of Section 272 with respect to in-region, interLATA

information services.

U S WEST urges the Commission should refrain from extending this sunset.

First, the competitive developments in the advanced services market and the

deregulatory mandates of the Telecommunications Act of 1996 require that the

Commission allow the competitive forces of the marketplace to act, and allow the

Bell Operating Companies (“BOC”) to structure their operations as they see fit

without being hamstrung by excessive regulation.  Section 272 itself indicates that -

- unlike the application of 272 to in-region, interLATA telecommunications services

which sunsets three years after BOC entry in a given market -- Congress intended

that the application of 272 to interLATA information services four years after the

Act was passed -- regardless of whether and where the BOCs have obtained Section

271 relief.

Moreover, the Commission is obligated under the Act to remove unnecessary

regulatory burdens -- even where Congress has not pre-determined that a particular

regulation should sunset by a particular date.  Accordingly, in those circumstances

where, as here, Congress has pre-determined that a regulation should sunset, the
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Commission should extend that sunset only upon a particularly high showing of

need, and only where it is shown that such a sunset is consistent with the entire

Act.  Such a showing cannot be made in this case.

The markets for information services and broadband access services are

already competitive, and the Commission’s existing regulations are more than

sufficient to guard against any anti-competitive conduct by the BOCs.  Thus,

instead of perpetuating yet another needless layer of regulation, the Commission

should simply enforce its existing regulations.  Furthermore, as the Commission has

recognized, structural separation has slowed or prevented altogether the

introduction of new information services by the BOCs.  Accordingly, extension of the

sunset would be directly contrary to the Commission’s mandate to accelerate the

deployment of advanced telecommunications services.

Finally, the application of Section 272 with respect to out-of-region,

interLATA information services would serve no purpose and not even the

Petitioners have suggested that the Commission should extend the sunset for out-

of-region services.
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U S WEST Communications, Inc. (“U S WEST”) hereby submits its opposition

to the above-captioned request made by the Commercial Internet eXchange

Association (“CIX”) and the Information Technology Association of America

(“ITAA”) (collectively, the “Petitioners”).1  For the reasons stated below, the Federal

Communications Commission (“Commission”) should deny Petitioners’ Request and

refrain from extending the statutory four-year sunset of Section 272 as it applies to

the provision of interLATA information services by a Bell Operating Company

(“BOC”).

I. THE COMMISSION SHOULD REFRAIN FROM EXTENDING THE
SUNSET WITH RESPECT TO IN-REGION, INTERLATA SERVICES

The Commission should refrain from extending the Section 272 sunset with

respect to in-region, interLATA services.  First, the competitive developments in the

advanced services market and the deregulatory, pro-competitive mandates of the
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Telecommunications Act of 1996 require that the Commission allow the competitive

forces of the marketplace to act without being hamstrung with excessive regulation.

Indeed, the plain language of Section 272(f)(2) indicates that Congress intended

that Section 272 would sunset with respect to interLATA information services four

years after the Act was passed -- regardless of whether and where the BOCs have

obtained Section 271 relief.

Moreover, the Commission is obligated under the Act to remove unnecessary

regulatory burdens -- even where Congress has not pre-determined that a particular

regulation should sunset by a particular date.  Accordingly, in those circumstances

where Congress has pre-determined that a regulation should sunset -- as Congress

did concerning the application of Section 272 to interLATA information services --

the Commission should continue to impose that regulation only upon a particularly

high showing of need.  And that showing has not been, and cannot be, made in this

case.

Indeed, the markets that Petitioners are concerned with -- the market for

Internet access and the related market for Digital Subscriber Line (“DSL”)

transport services -- are competitive.  Furthermore, given the actions that the

Commission has taken with respect to advanced services in the last year,2 the BOCs

                                                                                                                                            
1 Public Notice (correction), DA 99-2736, rel. Dec. 9, 1999.  Request of the
Commercial Internet eXchange Association and the Information Technology
Association of America, filed Nov. 29, 1999 (“Request”).
2 See, generally, In the Matters of Deployment of Wireline Services Offering
Advanced Telecommunications Capability, First Report and Order and Further
Notice of Proposed Rulemaking, 14 FCC Rcd. 4761 (1999) (“Advanced Services First
Report and Order”); Second Report and Order, CC Docket No. 98-147, FCC 99-330,
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will have no opportunity to control these markets, or otherwise engage in

discriminatory or anti-competitive conduct.  Any speculation that the BOCs will

violate the regulations promulgated in the Advanced Services Orders can best be

addressed by enforcing those regulations, rather than imposing another needless

layer of regulation.  Finally, continuation of Section 272 regarding interLATA

information services will stifle innovation in the advanced services market and

thwart the introduction of such services to all segments of the market.

A. The Plain Language Of Section 272 Indicates That Congress
Intended For That Provision To Sunset With Respect To
InterLATA Information Services Regardless Of When The
BOCs Entered That Market                                                        

Section 272(f)(2) provides that other than subsection (e), the provisions of

section 272 “shall cease to apply with respect to the interLATA information services

of a Bell operating company 4 years after [the date of enactment of the

Telecommunications Act of 1996], unless the commission extends such 4-year period

by rule or order.”3  In construing another sunset provision under the Act, the

Commission concluded that a sunset reflects a “policy judgment” and “legislative

compromise” made by Congress that should not be upset “based on arguments

                                                                                                                                            
rel. Nov. 9, 1999 (“Advanced Services Second Report and Order”); In the Matters of
Deployment of Wireline Services Offering Advanced Telecommunications Capability
and Implementation of the Local Competition Provisions of the Telecommunications
Act of 1996, CC Docket Nos. 98-147, 96-98, Third Report and Order in CC Docket
No. 98-147, Fourth Report and Order in CC Docket No. 96-98, FCC 99-355, rel.
Dec. 9, 1999 (“Advanced Services Third Report and Order”) (collectively, “Advanced
Services Orders”).
3 47 U.S.C. § 272(f)(2).
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Congress found unpersuasive in 1996;” instead, altering the sunset must involve an

unanticipated circumstance.4

Although the Commission is not altogether precluded from extending the

sunset by “rule or order,”5 the discretion to do so is limited.  Indeed, Section 272(f)(2)

must be read in conjunction with the rest of the Act, including Sections 10,6 11,7 and

706,8 which disfavor continued regulation, and affirmatively obligate the

Commission to remove unnecessary regulations -- even those for which Congress did

not specify a sunset date.  Since Congress did specifically provide that Section 272

should sunset with respect interLATA information services, the Commission should

extend the sunset only upon particularly high showing that continued regulation is

necessary -- a showing that Petitioners simply have not made.

Instead, Petitioners feebly assert that Congress did not intend Section 272 to

sunset before it took effect -- i.e., before the BOCs received Section 271 approval.9

While Congress undoubtedly did contemplate that the BOCs would have achieved

Section 271 relief in some states after four years, there is no reason to believe that

Congress contemplated that the incumbents would obtain Section 271 relief in all

                                           
4 In the Matter of Petition of Ameritech Corporation for Forbearance from
Enforcement of Section 275(a) of the Communications Act of 1934, As Amended, CC
Docket No. 98-65, Memorandum Opinion and Order, FCC 99-215, rel. Aug. 31, 1999
¶ 8 (rejecting Ameritech’s request to apply an earlier sunset date).
5 47 U.S.C. § 272(f)(2).
6 47 U.S.C. § 160.
7 47 U.S.C. § 161.
8 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 § 706 (1996),
codified at 47 U.S.C. § 157 note.
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states in that time.10  Nonetheless, Congress specifically directed that the provisions

of Section 272 as they apply to interLATA information services should sunset

within four years.  Had Congress intended that the structural separation and other

requirements of Section 272 continue to apply for some period after the BOC

achieved 271 relief, then Congress would have specifically provided for such, as it

did with respect to interLATA telecommunications services.11  However, because

Congress directed that this sunset should occur by a date certain (i.e., four years

from the passage of the Act), the Commission should give effect to this clear

directive absent a compelling need to extend the sunset, which Petitioners have not

made.

B. The BOCs Do Not Possess A Dominant Position In Either
The Broadband Services Market Or The Internet Access Market

The broadband services (i.e., DSL) market is nascent and the BOCs do not

possess the same dominant position as they do with respect to their core services.12

                                                                                                                                            
9 Request at 4-7.
10 Moreover, since the passage of the Act, Section 272 has been effective as to certain
interLATA activities that the BOCs were immediately authorized to engage in,
specifically, out-of-region, interLATA information services and incidental,
interLATA services encompassed by Section 271(g)(4).  See 47 U.S.C. § 272(a)(2)(B)-
(C).
11 See 47 U.S.C. § 272(f)(1) (provisions of Section 272 will apply to the BOCs for a 3-
year period following 271 authorization).
12 See In the Matter of Applications for Consent to the Transfer of Control of
Licenses and Section 214 Authorizations from Tele-Communications, Inc., to AT&T
Corp., 14 FCC Rcd. 3160, 3205-7 ¶¶ 92-96 (1999); In the Matter of Rulemaking to
Amend Parts 1, 2, 21, and 25 of the Commission’s Rules to Redesignate the 27.5-
29.5 GHz Frequency Band, to Reallocate the 29.5-30.0 GHz Frequency Band, to
Establish Rules and Policies for Local Multipoint Distribution Service and for Fixed
Satellite Services, CC Docket No. 92-297, Sixth Notice of Proposed Rule Making,
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Similarly, as CIX asserted in its comments in the Line Sharing proceeding, the vast

majority of consumers obtain their Internet services from independent Internet

service providers (“ISP”), and not from the Internet offerings of the incumbent local

exchange carriers (“ILEC”).13  Thus, the BOCs simply do not have the market power

in the advanced services market to control price or to exclude entry.  Moreover, the

BOCs have been able to provide Internet access, as long as that access is not

bundled with an interLATA transmission component.  Even before the Commission

issued the various Advanced Services Orders, there was no evidence that the BOCs

were able to use their dominance with respect to their core services to even gain a

foothold in the Internet access market.  To the contrary, there are countless ISPs

available in any given area,14 and the BOC-affiliated ISPs have minimal market

share.

U S WEST does not, as Petitioners suggest, seek to provide DSL services in a

manner that disadvantages ISPs.15  To the contrary, the company is actively (and

                                                                                                                                            
FCC 99-379, rel. Dec. 13, 1999 at Dissenting Statement of Commissioner Michael
Powell.
13 Comments of Commercial Internet eXchange Association, CC Docket No. 98-147,
at 3-4 (“CIX Advanced Services Comments”).
14 See, e.g., http://thelist.internet.com/areacode/303/#more (listing available ISPs in
the 303 area code).
15 U S WEST has not delayed ISPs from obtaining DSL-conditioned lines in Utah or
anywhere else.  The complaint referenced by the Petitioners in Utah was found to
be moot by Utah Public Service Commission without any finding or liability or
impropriety on U S WEST’s part.  As to Petitioners’ claims regarding New Mexico,
it is not clear what the Petitioners mean in asserting that U S WEST’s failure to
provide DSL service in New Mexico is “largely because its anti-competitive
MegaBits [sic] tariff has been challenged by competitors,” and that such refusal
“will stymie competition in the provision of DSL transport services.”  Request at 9.
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successfully) marketing DSL services to third-party ISPs.  Specifically, U S WEST’s

MegaCentral Service, which is targeted at the ISP market, allows any ISP to

connect to its end-user customers at speeds up to 150 times faster than the speed of

the average dial-up modem in today’s state-of-the-art computer.  An ISP can

purchase MegaCentral in any central office where U S WEST offers DSL services,

thereby obtaining the ability to sign-up its own DSL customers.16  As of

November 1999, U S WEST had 373 MegaCentral subscribers, the majority of

which are ISPs.  In addition, any competitive local exchange carrier (“CLEC”) can

obtain unbundled loops from U S WEST and provide its own DSL service, so long as

the loops are qualified for DSL service.

Given that the DSL market is just in its nascence, and that the Commission

has taken a number of actions to ensure that CLECs will be able to provide DSL

services, there is no reason to believe that the structural separation requirements of

Section 272 are necessary to ensure that the BOCs do not “act anti-competitively in

the advanced services market.”17  Finally, the Commission should not lose sight of

the fact that no BOC has yet received 271 approval; thus, concerns about the BOCs

immediately acting in an anti-competitive manner in the interLATA information

services upon the sunset are not apt because the BOCs cannot provide those

                                                                                                                                            
First, there is nothing anti-competitive about U S WEST’s federal Megabit tariff,
which became effective without objection by this Commission.  Moreover, the failure
to provide DSL service in New Mexico is hardly anti-competitive -- it certainly does
not put U S WEST at a competitive advantage vis-à-vis another ISP when
U S WEST does not provide the service at all.
16 See U S WEST F.C.C. Tariff No. 5 § 8.
17 Request at 9.
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services at all.  Moreover, even if the BOCs did, after receiving Section 271 relief,

engage in the speculative parade of horribles suggested by the Petitioners, the

Commission could review such conduct as a means of enforcing the conditions of the

271 relief.18

C. Rather Than Perpetuating Another Layer Of Regulation, The
Commission Should Allow The Competitive Forces Of The
Marketplace, Along With The Commission’s Existing Regulations,
To Ensure That The BOCs Do Not Discriminate                               

In the National Directory Assistance Order, the Commission found that

“competition is the most effective means of ensuring that the charges, practices,

classifications, and regulations with respect to . . . [a particular service] are just and

reasonable, and not unjustly or unreasonably discriminatory.”19  The key, the

Commission found, is whether competing providers can compete on a level playing

field.20  And there can be little doubt that the Commission has more than leveled the

playing field vis-à-vis the BOCs.  Indeed, the Commission has taken numerous

actions to address the concerns raised by Petitioners concerning increasing

competitive access to the ILECs’ DSL offerings, and there is no reason to believe

that these actions or the existing regulations are necessary to protect them from

anti-competitive conduct from the ILECs.

                                           
18 See 47 U.S.C. § 271(d)(6).
19 In the Matter of Petition of U S WEST Communications, Inc. for a Declaratory
Ruling Regarding the Provision of National Directory Assistance; Petition of
U S WEST Communications, Inc. for Forbearance; The Use of N11 Codes and Other
Abbreviated Dialing Arrangements, CC Docket Nos. 97-172, 92-105, Memorandum
Opinion and Order, FCC 99-133, rel. Sep. 27, 1999 ¶ 31.
20 Id. ¶ 36.
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For instance, as part of the Advanced Services proceeding, the Commission

ensured that ILECs would provide DSL services to ISPs at the lowest possible price

by ordering that the ILEC-provided DSL services to ISPs who package them as part

of high-speed Internet services are not subject to the Act’s discounted resale

obligation.21  Even more recently, the Commission took action to “promote the

availability of competitive broadband xDSL-based services, especially to residential

and small business customers,”22 and mandated that ILECs “must condition loops to

enable requesting carriers to provide xDSL-based services on the same loops the

incumbent is providing analog voice service, regardless of loop length.”23  CIX itself

asserted that line sharing would allow ISPs to choose from a host of DSL providers

or to provide such services themselves, and ultimately compete directly with ILEC

Internet offerings.24

With these regulations in place, any concerns that the BOCs are failing to

provide DSL-conditioned loops is not a legitimate justification to extend the Section

272 sunset.  If the BOCs fail to condition loops or otherwise fail to provide access to

DSL-based services and network elements as required by the Commission’s

regulations, then the remedy is to enforce those existing regulations, not to add

another needless layer of regulation.

                                           
21 Advanced Services Second Report and Order ¶ 3.
22 Advanced Services Third Report and Order ¶ 4.
23 Id. ¶ 83.
24 CIX Advanced Services Comments at 3-4.
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D. Rather Than Enhancing Innovation And Competition,
Extension Of The Sunset Will Harm Consumers And
Stifle The Introduction Of Advanced Services                 

The Commission previously declared its commitment to “ensuring that

[ILECs] are able to make their decisions to invest in, and deploy, advanced

telecommunications services based on market demand and their own strategic

business plans, rather than on regulatory requirements.”25  Similarly, the

Commission has recognized “the benefits of a flexible, regulatory framework that

would allow the BOCs, consistent with the public interest, to structure their

operations as they see fit in order to maximize efficiencies and thus provide greater

benefits to consumers.”26  The Commission is now presented with a golden

opportunity to let market forces, rather than regulatory requirements, prevail.  If

the Commission does not allow Section 272(f)(2) to sunset as scheduled, the

structure of the BOCs information services offerings will be dictated by regulatory

fiat rather than by the market and any BOCs’ own business plans.

As the Commission has recognized, structural separation imposes “direct

costs on the BOCs resulting from duplication of facilities and personnel, limitations

on joint marketing, and deprivation of economies of scope.”27  Extension of the

                                           
25 Advanced Services First Report and Order 14 FCC Rcd. at 4763 ¶ 3; see also
Advanced Services Second Report and Order ¶ 2.
26 In the Matter of Computer III Further Remand Proceedings: Bell Operating
Company Provision of Enhanced Services, CC Docket No. 95-20, 1998 Biennial
Regulatory Review—Review of Computer III and ONA Safeguards and
Requirements, CC Docket No. 98-10, Further Notice of Proposed Rulemaking, FCC
98-8 (“Computer III Further Remand FNPRM”) at ¶ 57 (rel. Jan. 30, 1998).
27 Computer III Further Remand FNPRM at ¶ 47.
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sunset could make it prohibitively expensive for ILECs to offer a number of

innovative services, and to introduce services in new segments of the market.  In

1995, U S WEST conducted an internal study of the one-time costs that would be

incurred if it were to create a fully separate subsidiary whose sole purpose was to

deliver information services to the public.28  This study concluded that the one-time

costs of establishing such a subsidiary would be between $59 million and $90

million.29  Ultimately, the impact of structural separation would be experienced by

customers in the form of delays in the introduction of information services and

increased prices for such services.30

Indeed, the Commission has explicitly recognized that “the introduction of

new information services by the BOCs [has been] slowed or prevented altogether by

structural separation, thus denying the public the benefits of innovation.”31

U S WEST’s National Directory Assistance product is a prime example of a product

that would not have been introduced in the marketplace under structural

separation.  This product had been very well received by consumers, and it was only

U S WEST’s and Ameritech’s introduction of a national directory assistance product

that forced AT&T and MCI to follow suit, thus benefiting all consumers.

                                           
28 See Attachment A, Structural Separation of Enhanced Service Offerings, a
U S WEST internal study prepared by U S WEST Management Information
Services.
29 Id. at 4.
30 Id. at 8-9.
31 Computer III Further Remand FNPRM at ¶ 47.
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If Section 272 is allowed to sunset, U S WEST would likely offer a number of

other innovative products.  These include, for example, products that provide:

(1) category searches or yellow page type searches for customers who do not know

the name of or which business that they want in a certain area; (2) concierge

services for customers that would include making reservations for various activities,

securing tickets for concerts, sporting events and the like, and providing other such

personal services within a specific geographic area; (3) driving directions for

customers within certain areas, provided by operators using maps and other data,

while talking directly with customers; and (4) text messaging where an operator

will record messages in a computer database, in text, for later retrieval by or

delivery to the recipient.

Deregulation and the competitive conditions it brings to the marketplace are

critical to ensuring the introduction of new products and services.  Rather than

perpetuating another layer of regulation, the Commission should look to enforce its

existing regulations, and have faith in these competitive market forces.  An

extension of Section 272’s requirements is not necessary to ensure competition in

the interLATA information services market, and will only stifle the introduction of

new services to all segments of the market.  Accordingly, the Act compels a

conclusion that the Commission should allow Section 272(f)(2) to sunset as

scheduled.32

                                           
32 See Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 § 706
(1996), codified at 47 U.S.C. § 157 note; 47 U.S.C. §160, 161.
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II. THE COMMISSION SHOULD NOT EXTEND THE SECTION 272
SUNSET WITH RESPECT TO OUT-OF-REGION INTERLATA
INFORMATION SERVICES, SINCE NOT EVEN THE PETITIONERS
HAVE SUGGESTED THAT SUCH AN EXTENSION IS DESIRABLE   

Not even the Petitioners have suggested that continued application of Section

272 with respect to out-of-region, interLATA information services is necessary, or

even desirable.  The BOCs have no market share whatsoever outside of their

regions, and there is simply no basis for the Commission to impose a 272

requirement to such out-of-region activities.

Respectfully submitted,

U S WEST COMMUNICATIONS, INC.

By: Robert B. McKenna
Robert B. McKenna
Blair A. Rosenthal
Suite 700
1020 19th Street, N.W.
Washington, DC  20036
(303) 672-2974

Its Attorneys

Of Counsel,
Dan L. Poole

December 17, 1999























































































CERTIFICATE OF SERVICE

I, Kristi Jones, do hereby certify that I have caused 1) the foregoing

OPPOSITION OF U S WEST COMMUNICATIONS,  INC. to be filed

electronically with the FCC by using its Electronic Comment Filing System, 2) a

copy of the OPPOSITION to be served, via hand delivery, upon the persons listed

on the attached service list (those marked with a number sign), 3) a courtesy copy of

the OPPOSITION to be served, via hand delivery, upon the persons listed on the

attached service list (those marked with an asterisk), and 4) a copy of the

OPPOSITION to be served, via first class United States mail, postage prepaid,

upon all other persons listed on the attached service list.

Kristi Jones                                   
Kristi Jones

December 17, 1999



*William E. Kennard
Federal Communications Commission
8th Floor
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Gloria Tristani
Federal Communications Commission
8th Floor
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Michael K. Powell
Federal Communications Commission
8th Floor
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Harold Furchtgott-Roth
Federal Communications Commission
8th Floor
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Susan P. Ness
Federal Communications Commission
8th Floor
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Lawrence E. Strickling
Federal Communications Commission
Room 5C-345
Portals II
445 12th Street, S.W.
Washington, DC  20554

*Carol E. Mattey
Federal Communications Commission
Room 5C-207
Portals II
445 12th Street, S.W.
Washington, DC  20554

#Janice M. Myles
Federal Communications Commission
Room 5C-327
Portals II
445 12th Street, S.W.
Washington, DC  20554

#International Transcription
  Services, Inc.
1231 20th Street, N.W.
Washington, DC  20036

Ronald L. Plesser                             CIX

E. Ashton Johnston
Stuart P. Ingis
Tashir J. Lee
Piper, Marbury, Rudnick
  & Wolfe LLP
7th Floor
1200 19th  Street, N.W.
Washington, DC  20036



Jonathan J. Nadler                     ITAA

Brian J. McHugh
Squire, Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
POB 407
Washington, DC  20044 (CC96-149R-el.doc)

Last Update: 12/17/99


